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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

LARO Judge: Petitioners petitioned the Court to
redeterm ne deficiencies in their 1995, 1996, and 1997 Federal
i ncone taxes, an addition to their 1997 tax under section
6651(a) (1), and accuracy-rel ated penalties under section 6662(a).
Respondent determ ned for the respective years deficiencies of

$132, 801, $40, 330, and $97,992 and accuracy-rel ated penalties of
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$26, 560, $8, 066, and $19,598. Respondent al so determ ned for
1997 a $24,498 addition to tax under section 6651(a)(1).

Fol | owi ng concessi ons, we nust deci de:

1. Wether petitioners’ deep-sea tournanent fishing
activity (fishing activity) was an “activity not engaged in for
profit” under section 183. W hold it was.

2. \Wether petitioners may deduct a certain bad debt. W
hol d they may not.

3. \Whether petitioners are liable for the accuracy-rel ated
penalties and the addition to tax. W hold they are.

Unl ess otherw se indicated, section references are to the
applicable versions of the Internal Revenue Code. Rule
references are to the Tax Court Rules of Practice and Procedure.
Dol | ar amounts are rounded.

FI NDI NGS OF FACT!

The parties have stipulated sone of the facts. W

i ncorporate herein by this reference the parties’ stipulation of

facts and the exhibits submtted therewith. W find the

! The Court directed each party to file an opening brief and
an answering brief, the latter limted to maki ng any objection to
t he opposing party’s proposed findings of fact. Petitioners have
not filed an answering brief. W conclude they have conceded
respondent’s proposed findings as correct except to the extent
that their opening brief contains proposed findings inconsistent
therewith. Mrgan v. Comm ssioner, T.C Mno. 2000-231, affd. 23
Fed. Appx. 813 (9th G r. 2001); Fankhanel v. Conmm ssioner, T.C
Meno. 1998-403, affd. w thout published opinion 205 F.3d 1333
(4th Cr. 2000).
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stipulated facts accordingly. James R Peacock (M. Peacock) and
Myrtice L. Peacock (Ms. Peacock) are husband and wife, and they
filed joint Federal incone tax returns for the subject years.
They resided in Ponce Inlet, Florida, when they filed their
petition with the Court.

M . Peacock has worked in the autonobile industry for
approxi mately 20 years, and he has owned various autonobile
deal erships. One of those deal ershi ps, Speedway Dodge, Inc.,
formerly known as Hurl ey Dodge, Inc. (the deal ership), was
| ocated on Florida’ s east coast. |In or about 1993, M. Peacock
spoke to an acquai ntance (the acquaintance) living on Florida’s
west coast about working for the dealership as its general
manager. M. Peacock persuaded the acquai ntance to accept the
position by causing the dealership to | end $50,000 to the
acquai ntance to use as a downpaynent on a condom nium near the
deal ership. M. Peacock believed that the acquai ntance woul d pay
t he noney back to the deal ership when the acquai ntance had the
nmoney to do so.

In Cctober 1993, M. Peacock sold 51 percent of his 100-
percent ownership interest in the dealership to spend nore tine
with his wife in an activity, fishing, that they had both enjoyed
since their childhood. At or about the tinme of sale, the
acquai nt ance noved back to Florida’ s west coast w thout having

made any paynents on the | oan. When the acquai ntance noved back
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to Florida’s west coast, the acquai ntance transferred the

condom niumto M. Peacock subject to a nortgage.? M. Peacock

| ater sold the condom nium but never transferred any of the noney
to the deal ership.

The deal ership, an S corporation for Federal incone tax
pur poses, clained a $50, 000 bad debt deduction for 1995 on
account of the |loan. Respondent disallowed that deduction. On
May 18, 1998, the deal ership’ s 51-percent sharehol der agreed to
t he disallowance. At that tinme, M. Peacock continued to own the
remai ni ng stock of the deal ership.

Petitioners organi zed Profitabl e Managenment Services, |Inc.
(PMSI), an S corporation, on Decenber 2, 1993. PMSI’s president
and only sharehol der was Ms. Peacock. Both she and M. Peacock
were paid enpl oyees of PVMSI. But for services connected with the
fishing activity, the only service that Ms. Peacock performed for
PMBI was answering its tel ephones. From 1994 through 1997, PWNSI

paid the follow ng anounts to petitioners and to its other

enpl oyees:
Year M. Peacock Ms. Peacock G her _enpl oyees
1994 - 0- - 0- - 0-
1995 $7, 000 $7, 000 $30, 098
1996 26, 000 19, 500 72, 439
1997 23, 000 25, 500 1

1 The record does not disclose this anount.

2 The record does not disclose either the value of the
condom ni um or the amount of the nortgage.
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On its tax return, PMSI reported its principal business
activity as providing consultation on autonobile deal erships,
and, during the relevant years, it had a consulting arrangenent
wi th approximately three autonobil e deal erships. For 1994
t hrough 1997, PMSI's primary activity involved petitioners’
participation in nunerous deep-sea fishing tournanents (the
tournanents). Petitioners decided together after consulting with
ot her nmenbers of their tournament teamthat they and the team
woul d participate in the tournanments through PVMSI. Petitioners
have fished recreationally since their chil dhood and began
tournanent fishing for pleasure sonetinme in 1988 or 1989.

The tournanents were nostly part of the Billfish (in this
case, blue or black marlin) Series, a series of tournanents held
t hroughout the world with contestants representing a w de range
of countries. The Billfish Series tournanents generally awarded
trophi es and cash prizes to the contestants who within an
allotted tinme caught at the tournanent one of the four |argest
billfish and/or the four contestants who within that time caught
the nost billfish. The total purse of each of the Billfish
Series tournanments generally ranged from $100,000 to $2.5
mllion, and the individual prizes awarded to the contestants
generally ranged from $150,000 to $1.2 million. PMSI did not win
any cash prizes in 1994 but won two cash prizes in 1997. PNSBI

won one or two cash prizes in each of 1995 and 1996.
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The tournanents were hosted by marinas worl dw de in exotic,
resortli ke places such as the Bahamas, Cabo San Lucas (Mexico),
Tahiti, Mauritius, and St. Thomas and presented a social setting
that included cocktail parties and dinners, with camaraderie
anong contestants. Petitioners participated in the tournanents
hel d in the Bahamas, Cabo San Lucas, and St. Thomas, mainly from
April through July. Between 25 and 80 teans participated in each
t ournament, and approximately 15 of those teans, i ncluding
petitioners’ team participated in the sanme circuit of
tournanents every year.

The tournanents had an at nosphere resenbling that of a
col l ege spring break and took place in sone of the world s nost
beautiful locations. During the tournanments, the sunny,
crystal -cl ear blue water vacation destinations were the backdrop
to sungl assed, beach-attired nen and wonen, five-star
restaurants, free-flow ng al coholic beverages, and swarns of
revel ers consisting mainly of contestants and spectators. The
contestants generally fished during the day and danced and
cel ebrated through the night. The celebrations occurred at or
near the expensive, posh accommodati ons where the contestants

general ly stayed during the tournanents.
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Ms. Peacock generally fished at the tournanents from
petitioners’ |uxurious yacht.® She was part of a four-person
t eam wor ki ng together on the yacht to catch and | and the desired
fish. The team consisted of a captain, two nmates, and an angl er.
The captain remai ned on the bridge of the yacht during the
tour nanents, and he was responsi ble for operating and mai ntai ni ng
the yacht. The angler and the mates worked in the yacht’s
cockpit. M. Peacock was her teamis angler, and she was the
team s nost inportant nenber. She was responsible for single-
handedl y | andi ng each billfish after it had been caught.* M.
Peacock was not a nenber of the four-person team but he
acconpani ed the team aboard the yacht during the tournaments and
handl ed the managenent and financial side of the fishing
activity. Each team nenber’s conpensation was based primarily on
a portion of the team s tournanent wnnings; i.e., generally, the
captain was paid 10 percent of the winnings, the mates were paid
10 percent of the wi nnings, and petitioners were entitled to keep
the rest.

The at nosphere on petitioners’ yacht during the tournanments

varied fromthat of a hardworking, dedicated, and skilled group

3 At the tournanents held in Mexico, petitioners chartered a
yacht because it was too expensive and hazardous for themto sai
their yacht to Mexico through the Panama Canal

4 The tournanents’ rules provided that only the angler could
catch the fish
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of team nenbers to that of a smling, celebratory group of

i ndi vi dual s who shared in the spirit of conpetition and the
pursuit of the teanmis goal to catch the desired fish. Sonetines,
cel ebrations aboard the yacht included the consunption of

al cohol. OQher tines, the captain’s wi fe acconpani ed hi m aboard
the yacht, and they and petitioners (and possibly other

i ndi vi dual s) di ned aboard the yacht on fish caught during the
day. Petitioners allowed friends and famly nenbers to acconpany
t hem aboard the yacht during the tournanents.

Both petitioners are extrenely know edgeabl e about the
techni ques of fishing and are experts in catching a desired fish.
Petitioners won the 1993 Bahamas Billfish Chanpi onship, M.
Peacock won the 1994 World Billfish Series, and Ms. Peacock
pl aced second in the 1995 Wrld Billfish Series. M. Peacock has
caught during her lifetinme approximately 75 billfish and has been
featured approximately 50 tines in various sportfishing
magazi nes. On one occasion in 1993, Ms. Peacock caught an
885-pound blue marlin which, at that tinme, was the second | argest
fish caught in the Bahanas and which, she clains, is displayed at
Ripley’s Believe It or Not in Niagra Falls, New York.

PMSI reported for the relevant years the follow ng i ncone

itenms, total deductions, and ordinary incone (loss):

1994 1995 1996 1997
Tour nanent wi nni ngs - 0- $123,000 $109, 270 - 0-
Consul ting fees -0- 242,997 249, 200 -0-



Trail er park incone - 0- 159, 483 54, 555 - 0-
Loss on sal e of condo. - 0- (9, 896) - 0- - 0-
Loss on sale of |and - 0- - 0- (5, 600) - 0-
Gross receipts? 337, 412 - 0- - 0- 531, 422
Cost of goods sold - 0- - 0- - 0- (198, 809)
Total incone 337,412 515, 584 407, 425 332, 613
Tot al deducti ons 314,109 820, 559 655, 972 330, 542
Ordinary incone (loss) 23,303 (304,975) (248,547) 2,071

1 The 1994 gross receipts include $116, 135 of incone
attributable to the fishing activity. (The record does not
di scl ose the specific source of that incone.) The 1997 gross
recei pts include tournanent w nnings of $117, 954.

PMBI ' s expenses related to the fishing activity’s incone were as

foll ows:

Expense 1994 1995 1996 1997
Tour nanent fees $65, 645 $49, 375 $71, 975 $59, 350
Boat supplies 7,010 8,079 16, 451 5,946
Tackl e & bait 2,203 11, 439 6, 314 - 0-
Mari na fees 11, 786 17, 146 19, 611 8, 855
Fuel 14, 489 14, 300 32,109 16,011
Lodgi ng & travel 12,623 27, 407 26,359 29, 380
Contract | abor 7, 650 6, 555 725 10, 236
Pr of essi onal fees 54,711 24, 394 - 0- - 0-
Depreci ati on 66, 277 119, 298 98,139 84,616
| nsur ance 41,723 5, 985 8, 637 - 0-
| nt erest expense - 0- 42,150 33,609 25,561
Meal s/ ent ert ai nnent - 0- 3,022 - 0- - 0-
O ficer conpensation - 0- 7,000 19,500 25,500
Permts - 0- 567 658 - 0-
Sal ari es - 0- 9, 800 39, 100 66, 531
Repai rs & nai nt enance - 0- 21,746 22,727 25,030
Taxes - 0- 2, 263 4,482 - 0-
Charter fees - 0- 9, 814 3,615 2,500
M scel | aneous - 0- 13, 415 12, 275 7,619

Tot al 284,117 393,755 416,286 367, 135

PMSI's claimed | osses fromthe fishing activity were $168, 042 for

1994, $270, 755 for 1995, $307,016 for 1996, and $249, 181 for

1997. In late 1997, PWMSI stopped participating in the
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t our nanents because Ms. Peacock suffered a knee injury that
caused her to decide to discontinue her participation.

PVMBI did not prepare a business plan for the fishing
activity. Petitioners kept and coded invoices, receipts,
cancel ed checks, and a | edger which was given to their accountant
to prepare their and PMSI’'s annual tax returns. Neither
petitioners nor PMSI had a bal ance sheet, incone projection, or
ot her financial statenent for the fishing activity until the end
of the taxable year, and they were not able to ascertain the
fishing activity's financial status for a year until they
received the tax returns reporting the activity for that year.
Petitioners studied the fishing activity fromthe point of view
of ascertaining the best way that they could catch the desired
fish. They did not study the fishing activity fromthe point of
view of catching the fish at a cost that would be | ess than the
anti ci pated revenues which woul d be connected therewth.

Petitioners’ net worth was at least $1 million in each of
the subject years. They had income and cash receipts from

activities other than PMsl as foll ows:

Sour ce 1995 1996 1997
| nt erest i ncone $16, 328 $12, 828 $1, 513
Sal e of stock 271 - 0- 300, 000
Interest in the dealership 171,198 - 0- - 0-

Interest in another entity _72,971 90,386 114, 361
Tot al 260, 768 103, 214 415, 874
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They al so received | oan repaynents from PVSI of $240,590 in 1995
and $60, 815 in 1996.

Petitioners’ individual income tax return for 1997 was due
on Cctober 15, 1998. The return was prepared in March 1999 and
filed on May 13, 1999.

OPI NI ON

A shareholder in an S corporation nust take into account his
or her pro rata share of the corporation’s incone or |loss. Sec.
1366(a). PMSI is a subchapter S corporation, and Ms. Peacock is
its only shareholder. W nust determ ne the extent of PMSI’'s
deductions for its fishing activity that enter into the
conputation of its incone or |oss. Respondent denied sone of
t hose deductions, determ ning that the fishing activity was not
engaged in for profit. Respondent al so determ ned that
petitioners could not deduct the clainmed bad debt and that they
were liable for the addition to tax and the accuracy-rel ated
penal ti es nmenti oned above.

Petitioners have not argued that either section 7491(a) or
(c) applies to this case. Moreover, the record does not indicate
t hat respondent’s exam nation of the subject years conmmenced
after July 22, 1998. Seeing that section 7491 applies only to
court proceedings arising fromexam nati ons commenci ng after
July 22, 1998, Internal Revenue Service Restructuring and Reform

Act of 1998, Pub. L. 105-206, sec. 3001(c), 112 Stat. 727, we
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concl ude that neither section 7491(a) nor (c) applies here.
Section 7491(a) places the burden of proof upon the Comm ssioner
in specified circunstances. Section 7491(c) places the burden of
producti on upon the Conm ssioner as to an individual’s liability
for a penalty or an addition to tax.

1. Fi shing Activity

Section 183, which applies to activities engaged in by
individuals or S corporations, generally limts the deductions
for an “activity not engaged in for profit” to the anount of
income received fromthe activity. Sec. 183(a) and (b). Section
183(c) defines an “activity not engaged in for profit” as “any
activity other than one wth respect to which deductions are
al l owabl e for the taxable year under section 162 or under
paragraph (1) or (2) of section 212.”5 An activity is engaged in
for profit if the taxpayer entertained an actual and honest, even
t hough unreasonabl e or unrealistic, profit objective in engaging

in the activity. Osteen v. Conm ssioner, 62 F.3d 356, 358 (11th

Cr. 1995), affg. on this issue T.C. Menp. 1993-519; Dreicer v.

Comm ssioner, 78 T.C. 642, 645 (1982), affd. w thout opinion

702 F.2d 1205 (D.C. Gr. 1983); sec. 1.183-2(a), Incone Tax Regs.

> Sec. 162 deals with “trade or business expenses”, which
are limted to “ordinary and necessary expenses paid or incurred
* * * in carrying on any trade or business”. Sec. 212(1) and(2)
deals with expenses for the “production or collection of incone”
or “managenent, conservation, or mai ntenance of property held for
t he production of incone”.
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Petitioners bear the burden of proving that PMSI entered into and
remained in the fishing activity with the requisite profit

objective.® Rule 142(a)(1); Welch v. Helvering, 290 U.S. 111

115 (1933); Beck v. Conm ssioner, 85 T.C. 557, 570 (1985).

Section 183 applies at the corporate |level with respect to the
activities of an S corporation. Sec. 1.183-1(f), Incone Tax
Regs. For that purpose, however, M. Peacock’s intent is
attributable to PVvBI, her wholly owned S corporation. See Eppler
v. Conmi ssioner, 58 T.C. 691, 696-699 (1972), affd. without

publ i shed opinion 486 F.2d 1406 (7th Cr. 1973); Butler v.

Commi ssioner, 36 T.C 1097 (1961); see al so Sousa V.

Comm ssioner, T.C Menp. 1989-581 (and the cases cited therein).

Section 1.183-2(b), Inconme Tax Regs., sets forth a
nonexclusive list of factors to be considered when ascertaining a
taxpayer’s intent. These factors are: (1) The manner in which
the taxpayer carries on the activity; (2) the expertise of the
taxpayer or his advisers; (3) the time and effort expended by the
taxpayer in carrying on the activity; (4) the expectation that
assets used in the activity may appreciate in value; (5) the
success of the taxpayer in carrying on other simlar or
dissimlar activities; (6) the taxpayer’s history of inconme or

| osses with respect to the activity; (7) the amobunt of occasi onal

6 Sec. 183(d) provides a statutory reversal of the burden of
proof if petitioners neet specified criteria. Petitioners do not
nmeet those criteria.
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profits, if any; (8) the financial status of the taxpayer; and
(9) elenents of personal pleasure or recreation. All facts and
ci rcunst ances nust be taken into account, and no single factor or
mat hemati cal preponderance of factors is determ native. GOsteen

V. Conm ssioner, supra at 358; Golanty v. Conmi ssioner, 72 T.C.

411, 426 (1979), affd. w thout published opinion 647 F.2d 170

(9th Gr. 1981); Allen v. Conmi ssioner, 72 T.C 28, 34 (1979);

sec. 1.183-2(b), Incone Tax Regs.

Petitioners rely solely on their testinony to establish al
of their proposed findings of disputed facts. As to the issue at
hand concerning the fishing activity, petitioners testified that
they ainmed to earn noney fromthat activity and that they could
win mllions of dollars in the activity. According to
petitioners, PMSI would have reported a profit for each subject
year except that two fish got away and one did not. As to the
first fish, M. Peacock testified that they woul d have won
$300,000 in 1995 had it not got away. M. Peacock ani natedly
descri bed the events surrounding this fish as follows during his
direct testinony at trial:

A It was in 1995.
Q And where were you | ocated?
A. Cabo San Lucas, Mexi co.

* * * * * * *

A.  So about two or three o' clock, we hook up with
this fish and it just takes off running. And Myrtice
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gets in the chair and gets strapped down. W get the
cockpit clear, neaning you have to take in all other
lines, all the teasers, and all the tinme, this fishis
running and taking line. You ve got your drag backed
all the way off.

The reel has built-in pressure. And that’s why
you can catch a big fish wth 80-pound test is you have
to back off and let the fish run and when you realize
that he’s not running, or whatever, you ve got to ree
like * * * [crazy] to get that line in, until he starts
runni ng again.

This fish takes off and he’s running and he junps
and we know it’s a 400-pound fish. | nean, we’ve
caught enough fish, we know, you know, we’'re not going
to say a one-pound bass is a five-pound bass. W know
what the size is.

An Myrtice works on the fish and works on the fish
and works on the fish and we’ re backi ng down on the
fish and he takes off for his last run and everything
went slack. And we said, you know, what * * *
happened? Vell, when we reel it in, the dead |ine,

t he hook, the knot canme unti ed.

As to the second fish, M. Peacock testified that
petitioners would have won $350,000 in 1996 had it not got away.
Ms. Peacock described the events giving rise to that m sfortune
as follows during her direct testinony at trial:

A we’'re fishing. It was a spring day.
THE COURT: \Wat year? * * *
THE WTNESS: ‘96. There was only a few boats

that actually fished out in this area. It was kind of

like alittle secret type thing. You could catch |arge

fish out there. You mi ght not get a bunch of hits,

but, you know, there were | arge fish.

Thi s other boat radios over and said, You' re not
going to believe what we just saw. They were cl eaning

out the refrigerator and threw a bucket of clam chowder
over. Well, right in the nmess of clam chowder, cones
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t hi s hunongous blue nmarlin. Everybody’s kind of
guessing at 1,200 pounds. | nean, they just worked and
wor ked and never could get it to back up.

So they radio us to be on the |ookout for it and
said, You know, if you find her, you know, you—if
anybody can catch her, you all can. Because we were
kind of noted for catching |arge fish.

So we troll around out there for, |’ m guessing,
about an hour or so and just, out of the blue, she's
right there at the back of the boat. | nean, she’s

huge. And everybody’s just kind of standing there with
their nouth wi de open, looking at this fish that’s
right here. And she is as wide, | nean, as long as the
boat’s wide. And that boat had a 16.3 beamon it. |
mean, this fish was huge.

So she kind of |ooks around in the spread. W’ ve
got a couple of teasers out, both short and long |ures
out there. And she just kind of has to | ook around.

No big deal. And then she cones up and spots a bunper.

* * * * * * *

Q * * * describe what it [a bunper] is.

A It’s normally used to hang off a boat, you
know, on a dock or sonething. Wat we did with them
was, they were painted up with dol phin-type col ors.
They were supposed to represent a fish.

Q Go ahead.

A. And it’s hanging probably ten, twelve feet off
on | would say a thousand pound | eader. Wll, she
just, you know, just casually eats this thing. So
we’'re, you know, everybody’'s going bananas. And then
she just cones back over and |ooks at this lure. And |
guess it was dessert. That's why |I got to calling her
M ss Piggy.

And you know, the reel’s singing and we’'re
just--oh, you want nme to stop. |I'msorry. | got into
my fish story.

Q Well, no. What happened to M ss Piggy?
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A. W stood there kind of awestruck, you know,
not doi ng anyt hi ng?

Q Was she on your |ine?

A.  Oh, yes, she was on the line.

Q How did she get off your |ine?

A W got in the chair, she’s running, you know,
we're reeling; we're backing up, and then she starts to
junmp. And it was so amazing to see this fish and
qui t reeling.

Q Did she snap the lines?

A.  Yes, she cane down, broke the line, angler
error.

As to the third fish, M. Peacock testified that petitioners

woul d have won $150,000 in 1997 had it only got away. M.

Peacock ani matedly described the events surrounding this fish as

follows during his direct testinony at trial:

A * * * we was in Gey Harbour, which is in the
| ower part of the Harbour 1sland, mhlch is in the | owner
part of the Bahamas. And we were out, it was either
the third or the fourth day of the tournanent. | can’'t
remenber whi ch one.

But we was sitting on a 683-pound fish that we
knew was going to be a tournanment winner. But the
tournanent winner is not only predicated on the | argest
fish, it’s the total pound of fish. [It’s two separate
categories. The winner is based on pounds of fish.

And there was a boat out of Fort Lauderdal e that
had caught a fish that norning. And it wasn't that big
a fish. It was about 300 or so pounds. And so we're
sitting on this 683-pound fish, that we had caught
right in the mddle of the day. And we just absolutely
knew that we not only had the tournanent won, we had
the daily won.
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So what happens is, there’s about 20 m nutes to
go. And we hear on the radio that this boat is hooked

up—-

Q Let ne stop you, please. Wen you say,
there’s 20 mnutes to go, what significance does that
have to you?

A. Well, you have a starting time and a finishing
time. You can’'t put the lines in the water--we’'re
al ready on patrol by tournanent headquarters. You
can’'t put the lines in the water until they call you
and say, Okay, lines in. And so everybody, at one
time, throughout the tournament area, puts their lines
in the water. By the same token, at the end of the
day, they call the end of the day. And if you show the
tape, you will see what happens when we get to the end
of the day.

* * * * * * *

But it was 20 mnutes to go in the fishing day.
We knew we had it won. |If sonebody caught a big fish,
there was no way that they was going to be able to get
it intime to get the lines out of the water, to get to
t he dock. And, all of a sudden, we hear that this
boat, they called in a hook-up. And they said, You
know, we got about a 300-, 350-pound fish. And we
said, Ah, no problem

Well, this fish takes off running, as we find out
| ater, when we get to the dock, because ten m nutes
|ater, they call in and they say, W got the fish in
the boat. And we all say, How * * * did they get that
fish in the boat in ten mnutes? | nean, that just
don’t happen with a killable fish.

You can back down on a little fish. | nean, you
just run the boat backwards as fast as you got the
backbone to run it backwards with the water pouring in
on you, but you don’t do that with a live fish, because
that fish will just run away fromyou

How d they get the fish in that quick? Wll, when
we get back to the dock, we find out. This fish hooks
up, while they're clearing all the lines, don’'t even
start, he takes off running and he’s ski ppi ng across
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the water and runs right into the side of a * * *
crui se ship. Bamn

Takes his bill off, knocks hinself out, and he's

just kind of floating on top of the water, fl opping.

They backed down on him just nice and easy, reach over

and get himand put in the boat. $150,000. Boom

Just that easy, because the fish knocked itself

out. They woul d have never got himin. W had a

683-pound fish. That’'s a * * * fish. But because of

what he had caught that norning and what he caught that

afternoon, their conbined weight was nore than the

wei ght of our fish.

They won the daily and the tournanent. W cane in

second in the tournament, wth a trophy fish, 683

pounds. All because this cruise ship just happened, *

* * it just happened to cone by as this fish, who is

fearing for his life, is running just as fast as he

can, runs into the side of the boat. * * *

We give petitioners’ uncorroborated testinony little weight
in determ ning whether PMSI had the requisite profit objective.
Petitioners testified that they had a profit objective as to the
fishing activity. M. Peacock, in particular, as a successful
busi nessperson, showed sone appreciation for making a profit. In
determ ning whether PMSI's participation in the fishing activity
was perneated with the honest and actual profit objective,
however, we give greater weight to the nine objective factors set
forth above than we do to petitioners’ expressions of subjective

i ntent. Osteen v. Conm ssioner, 62 F.3d at 358; Keanini V.

Commi ssioner, 94 T.C. 41, 46 (1990); Dreicer v. Comm ssioner, 78

T.C. at 645; sec. 1.183-2(a), Inconme Tax Regs. W turn to those

factors and di scuss them seriatim



- 20 -

i. Manner in Which the Activity |I's Conducted

The fact that a taxpayer carries on an activity in a
busi nessl i ke manner and mai ntai ns conpl ete and accurate records
on the activity may indicate that the activity is engaged in for
profit. Sec. 1.183-2(b)(1), Income Tax Regs. A change in
oper ati ng procedures, adoption of new techni ques, or the
abandonnent of unprofitable nethods may al so indicate a profit
nmotive. 1d.

Petitioners argue that this factor weighs in their favor.
We di sagree. PMSI neither carried on the fishing activity in a
busi nessl i ke manner nor mai ntai ned conpl ete and accurate records
for the activity. PMSI never set forth a statenment of corporate
purpose as to the fishing activity in, for exanple, its articles
of incorporation, by-laws, or board mnutes. Nor did PMSI ever
prepare a busi ness plan, budget, bal ance sheet, incone
projection, or other financial statenent. W also are unable to
find that petitioners kept a separate set of books and records on
the fishing activity. Petitioners did keep invoices, receipts,
cancel ed checks, and a | edger on and for the activity.
Petitioners, however, never used those records or the data
reflected therein to evaluate or inprove the fishing activity’'s

financial performance.’” Burger v. Conm ssioner, 809 F.2d 355,

"In this regard, petitioners are unable to state with any
specificity the costs which they incurred in each tournanent and
(continued. . .)



- 21 -
359 (7th Gr. 1987), affg. T.C Menp. 1985-523; Connolly v.

Commi ssioner, T.C Meno. 1994-218, affd. w thout published

opinion 58 F.3d 637 (5th Cr. 1995). Nor did petitioners ever
undertake a neani ngful effort to make the fishing activity nore
profitable. M. Peacock is an acconplished and successf ul

busi nessperson who for many years has been directly involved with
the requi renents of business, including the need to keep conpl ete
and accurate records. As an individual who had the skills
necessary to make his autonobil e deal erships profitable and
successful, we believe that he was, or should have been,
sufficiently famliar wth business practices to allow himto
conduct the fishing activity in a manner evidencing a profit

obj ective had he had one. Instead, the manner in which he and
Ms. Peacock fished at the tournanments suggests that they were

participating in the tournanents recreationally. See Connolly v.

Conmm ssi oner, supra. This factor favors respondent.

i . Petitioners’ Expertise

A taxpayer’s expertise, research, and study of an activity,
as well as his or her consultation with experts, nay be
indicative of a profit intent. Sec. 1.183-2(b)(2), Incone Tax

Regs.

(...continued)
t he anobunt of noney that could be won there.
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Petitioners argue that this factor weighs heavily in their
favor. W disagree. Although petitioners studied tournanment
fishing and conpetitions fromthe point of view of a contestant,
and were very good fishers at that, they never undertook a basic
i nvestigation of the factors that affected the profitability of

the fishing activity. See Underwood v. Conmm ssioner, T.C. Meno.

1989-625. Petitioners were aware of the large cash prizes which
could be won at the tournanents and believed that they could wn
many of those prizes because their skills were superior to those
of other contestants. Petitioners, however, never seriously
studi ed tournanent fishing froma businessperson’ s point of view,
e.g., they never researched or solicited advice on the nmagnitude
of expenses which they were likely to incur in attenpting to wn
the prizes. |In fact, we are unable to find in the record that
petitioners ever perfornmed any neani ngful econom c study on the

profit potential of tournanment fishing.® See Vallette v.

Comm ssioner, T.C Menp. 1996-285. Petitioners expertise and

experience in fishing is counterwei ghed by their |ack of
knowl edge on the econom cs of tournanent fishing. This factor is

neutral .

8 By contrast, petitioners did solicit advice on the best
way to catch the desired fish and hired a seasoned crew to help
reach that goal. The fact that they solicited such advice and
hired the crew, but never requested advice on the econom cs of
the fishing activity, reinforces our conclusion that petitioners’
participation in the fishing activity was recreational
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iii. Time and Effort Spent Conducting the Activity

The fact that a taxpayer devotes nuch of his or her personal
time to an activity may indicate a profit intent, especially
where the activity does not involve substantial personal or
recreational aspects. Also, a taxpayer’s w thdrawal from another
occupation to devote his or her tine and effort to an activity

may indicate a profit notive. Burleson v. Conm ssioner, T.C

Meno. 1983-570; sec. 1.183-2(b)(3), Incone Tax Regs.

Petitioners argue that this factor weighs in their favor.
We disagree. Although petitioners devoted their tine to the
activity during the tournanents, they spent only approximtely 3
nmont hs of the year on that activity. Mreover, not all of that
tinme was devoted to the fishing activity. The record reveals
that contestants at the tournanments spent much of their tine
frolicking and reveling with famly and friends, and we are
unable to find in the record credible evidence that would
i ndicate that such was not the case with petitioners. W also
note that M. Peacock’s stated reason for |eaving the autonobile
industry in 1993 was to spend nore time with his wfe rather than
to devote his tinme to another business. This factor is neutral.

i V. Expectati on That Assets WII| Appreciate in Val ue

“Profit” enconpasses appreciation in the value of assets.
Sec. 1.183-2(b)(4), Inconme Tax Regs. Therefore, in evaluating a

taxpayer’s intent, we also | ook to the taxpayer’s expectation
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that the assets used in an activity may appreciate in value. The
potential for asset appreciation is usually associated with | and
and ot her tangi bl e assets.

Petitioners make no argunent as to this factor. Nor have
they offered any evidence that indicates that any assets used in
the fishing activity would appreciate in value. This factor
favors respondent.

V. Taxpaver's Success in Simlar or Dissimlar Activities

Al though an activity is unprofitable, the fact that a
t axpayer has previously converted simlar activities from
unprofitable to profitable enterprises may show a profit intent
Wth respect thereto. Sec. 1.183-2(b)(5), Incone Tax Regs.

Petitioners argue that this factor weighs in their favor.
W di sagree. Al though M. Peacock has been a successful
entrepreneur in the autonobile industry, the record does not
reveal that his work in that industry had any bearing on
petitioners’ ability to conduct PVMSI's fishing activity
profitably. Moreover, the record reveals that petitioners
conducted the fishing activity as a neans to participate jointly
in a recreational and social pursuit. |In fact, PVMSI term nated
the activity when Ms. Peacock was no | onger able to participate

init. This factor favors respondent.
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Vi. An Activity's History of Incone and/or Losses

A series of | osses beyond the startup stage may be
i ndi cative of the absence of a profit notive unless the |osses
can be bl aned on unforeseen or fortuitous circunstances beyond
the taxpayer’s control. Sec. 1.183-2(b)(6), Incone Tax Regs.

Petitioners argue that this factor weighs in their favor.
We di sagree. Notw thstanding that their tournanment w nnings
total ed al nost $500, 000 in 1994 through 1997, PMSI reported
| osses fromthe fishing activity of $168,042 for 1994, $270, 755
for 1995, $307,016 for 1996, and $249, 181 for 1997. 1In total,
PMSI incurred alnmost $1.5 million of expenses to win
approxi mat el y $500, 000, produci ng an approxi mate | oss of $1
mllion. The record, noreover, contains no credible evidence to
suggest that PMSI ever expected to recoup any of these | osses.
The fact that the fishing activity suffered | osses year after
year and that petitioners took no neaningful action to reverse
the tide supports a finding that they were indifferent as to

whet her the losing trend could be reversed. Ranciato v.

Comm ssioner, 52 F.3d 23, 25-26 (2d G r. 1995), vacating T.C.

Meno. 1993-536. Although it is true that petitioners aspired in
the tournanents to win | arge cash prizes, the nere fact that they
so aspired and were qualified to win those prizes does not nean
that PVMSI entered into the fishing activity with the requisite

profit objective. This factor favors respondent.
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Vii. Ampounts of Occasional Profits

Cccasional profits may indicate a profit notive. The
absence of profits, however, is not determnative of a | ack of
profit notive. Petitioners need only have an actual and honest
profit objective. Absent actual profits generated fromthe
activity, an opportunity to earn a substantial ultimate profit in
a highly specul ative venture may be sufficient to indicate that
the activity is engaged in for profit. Sec. 1.183-2(b)(7),
| ncone Tax Regs. “Profit” means economc profit independent of

t ax consequences. Antonides v. Conm ssioner, 91 T.C. 686,

693-694 (1988), affd. 893 F.2d 656 (4th G r. 1990); Dreicer V.

Conmi ssioner, 78 T.C. at 644-645.

The fishing activity has never earned a profit, and
petitioners have not persuaded us that PVMSI had a chance either
to make a profit or to recoup their |losses. Wereas petitioners
testified that the nonoccurrence of three m sfortunes woul d have
resulted in PVBI's reporting a profit for each subject year, we
are unpersuaded that such woul d have been the case. Anong ot her
t hi ngs, we are unpersuaded that petitioners would have won the
cl ai mred anounts of noney had the m sfortunes not occurred. The
record | acks any objective evidence to establish the specific
prizes which petitioners would have won had those m sfortunes not

occurred, or the net amount of those prizes which would have
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ultimately been realized by PVSl.® This factor favors
respondent.

viii. Taxpayer’'s Fi nanci al Status

Substantial income fromsources other than the activity
(particularly if the losses fromthe activity generate
substantial tax benefits) may indicate that the activity is not
engaged in for profit. This is especially true where there are
personal or recreational elenents involved. Sec. 1.183-2(b)(9),
| ncome Tax Regs.

Petitioners argue that this factor weighs in their favor.
We di sagree. Petitioners had substantial incone and cash
receipts fromactivities other than PVMSI, and their net worth
exceeded $1 million. Petitioners’ financial status allowed them
to finance the fishing activity and to use the activity' s | osses
to reduce significantly their incone tax liability. To be sure,
but for those |osses, PMSI would have reported (and Ms. Peacock
woul d have been required to recogni ze) |arge anounts of ordinary
inconme in each subject year. By participating in the fishing
activity, however, petitioners aimto reduce their inconme while,

at the same tine, participating jointly in an expensive activity

° W find as a fact that the Billfish Series tournanents
awar ded i ndi vi dual contestants prizes generally ranging from
$150,000 to $2 mllion. W are unable to find, however, the
anmount of the specific prizes which were paid by the tournanents
in which petitioners participated. Nor are we able to find the
specific prizes payable by the tournanents in which the
m sfortunes occurred.
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that they both enjoy with a subsidy fromthe fisc. This factor
favors respondent.

i X. El enents of Personal Pl easure

Al though the nere fact that a taxpayer derives persona
pl easure froma particular activity does not nean that he or she
| acks a profit intent with respect thereto, the presence of
personal notives may indicate that the activity is not engaged in
for profit. This is especially true where there are recreational
el enments involved. 1d. “[T]he fact that the taxpayer derives
personal pleasure fromengaging in the activity is not sufficient
to cause the activity to be classified as not engaged in for
profit if the activity is in fact engaged in for profit as
evi denced by other factors”. 1d.

Petitioners argue that this factor weighs in their favor.
We di sagree. Petitioners began tournanent fishing for pleasure
sonetinme in the late 1980s and focused their participation in
tournanents on ones held in exotic, resortlike |ocations.
Al t hough a taxpayer’s participation in a tournanment fishing
activity may sonetines qualify as an activity engaged in for

profit, e.g., Busbee v. Comm ssioner, T.C Meno. 2000-182, such

is not the case here. Petitioners’ pursuit of conpetitive
excel | ence was not notivated primarily by the pursuit of profit.
On the basis of our evaluation of the record as a whol e,

i ncludi ng our view ng of an approximately 1-hour video on the
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1994 World Billfish Series, a segnent of which was devoted to
petitioners and their team we conclude that petitioners
participated in the tournanents for pleasure and recreation
rather than the pursuit of business. This factor favors
respondent.

X. Concl usi on

On the basis of our careful review of the record and our
eval uation of the nine aforenentioned factors, we concl ude that
PMSI did not engage in the fishing activity with an actual and
honest objective of making a profit. W sustain respondent’s
determ nati on

2. Bad Debt

Respondent determ ned that petitioners were not entitled to
the clai ned bad debt deduction. Petitioners assert that the
deal ershi p coul d deduct the $50,000 loan in 1995 as a bad debt
because the | oan was never repaid. Petitioners assert that the
condom ni um when M. Peacock received it was worth | ess than the
bal ance on the | oan and that M. Peacock reported on his personal
i ncone tax return the proceeds which he received when he |ater
sol d the condom ni um

Section 166(a)(1) allows a deduction for any debt that
beconmes worthless within the taxable year. A nonbusiness bad
debt is deductible only in the year it becones totally worthless.

A deduction is not allowed for partial worthlessness. Black v.
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Commi ssioner, 52 T.C 147, 151 (1969). To qualify for a bad debt

deduction, a taxpayer nust show that “sone event occurred during
the year in which the deduction is sought that rendered the debt

uncollectible.” Geenberg v. Conmi ssioner, T.C. Menp. 1992-292.

The | aw and the facts do not support petitioners’ claimto
this bad debt deduction. Anong other things, petitioners have
not proven: (1) That the anount of the | oan was uncollectible
fromthe acquai ntance or (2) that the equity in the condom ni um
whi ch M. Peacock received did not exceed the | oan bal ance. W
sustain respondent’s denial of this deduction.

3. Accuracy-Related Penalties and Addition to Tax

Respondent determ ned that petitioners are liable for
accuracy-rel ated penalties under section 6662(a) for, anong ot her
t hi ngs, negligence and intentional disregard of rules or
regul ations. Petitioners argue that they reasonably believed
that the fishing activity was a business and that they reasonably
relied upon their tax return as prepared by their accountant.

Section 6662(a) and (b)(1) inposes a 20-percent
accuracy-rel ated penalty on the portion of an underpaynent that
is due to negligence or intentional disregard of rules or
regul ations. Negligence includes a failure to attenpt reasonably
to conply with the Code. Sec. 6662(c). Disregard includes a
carel ess, reckless, or intentional disregard. [d. An

under paynment is not attributable to negligence or disregard to
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the extent that the taxpayer shows that the underpaynent is due
to the taxpayer’s having reasonabl e cause and acting in good
faith. Secs. 1.6662-3(a), 1.6664-4(a), |Incone Tax Regs.
Reasonabl e cause requires that the taxpayer have exercised

ordi nary business care and prudence as to the disputed item

United States v. Boyle, 469 U S. 241 (1985); see al so Neonat ol ogy

Associates, P.A. v. Comm ssioner, 115 T.C. 43, 98 (2000). The

good faith reliance on the advice of an independent, conpetent
professional as to the tax treatnent of an itemnmay neet this

requirenent. United States v. Boyle, supra; sec. 1.6664-4(hb),

I ncone Tax Regs. \Wether a taxpayer relies on advice and whet her
such reliance is reasonable hinge on the facts and circunstances
of the case and the | aw applicable thereto. Sec. 1.6664-
4(c) (1) (i), Income Tax Regs. The taxpayer nust prove that: (1)
The advi ser was a conpetent professional who had sufficient
expertise to justify reliance, (2) the taxpayer provided
necessary and accurate information to the adviser, and (3) the
taxpayer actually relied in good faith on the adviser’s judgnent.

Ell west Stereo Theatres, Inc. v. Conm ssioner, T.C. Mno.

1995-610; see also Rule 142(a)(1).

We are unable to conclude that petitioners have net their
burden of proof as to this issue. First, we are unable to find
that petitioners reasonably believed that the fishing activity

was actually a business. M. Peacock, a successful
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busi nessperson, knew, or at |east should have known, that the
manner in which he conducted the fishing activity was
dramatically different fromthe manner in which he conducted his
aut onobil e ventures. Nor do we believe that petitioners can
escape the reach of the accuracy-rel ated penalties by asserting
baldly that they relied reasonably upon their accountant.
Petitioners never called their accountant to testify as to the
preparation of any of the returns. Petitioners also never
attenpted to neet any of the requirenents of the Ellwest test.
We sustain respondent’s determ nation of the accuracy-rel ated
penal ti es under section 6662(a).

As to respondent’s determ nation under section 6651(a),
petitioners are liable for that addition to tax unless they prove
that their failure to file the 1997 Federal incone tax return
tinmely was: (1) Due to reasonabl e cause and (2) not due to

wllful neglect. Sec. 6651(a)(1l); Rule 142(a)(1l); United States

v. Boyle, supra at 245. A failure to file tinely a Federa

incone tax return is due to reasonable cause if the taxpayer
exerci sed ordi nary business care and prudence and, nevert hel ess,
was unable to file his or her return within the prescribed tine.
Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. WIIful neglect
means a conscious, intentional failure or reckless indifference.

United States v. Boyle, supra at 245.
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Once again, petitioners have presented no persuasive
evi dence on this issue, and the record does not otherw se
establish that their failure to file tinmely returns was due to
reasonabl e cause and not due to willful neglect. In this regard,
we find unpersuasive petitioners’ claimthat they should be
relieved of the addition to tax because their new accountant for
1997 was unable to tinely receive information fromthe forner
accountant as to the basis of certain stock that they sold. W
see no reason why the return was not filed tinely. W sustain
respondent’ s determ nation under section 6651(a).

All argunments nmade by petitioners but not discussed herein
have been consi dered and have been found to be wi thout nerit.

Accordi ngly,

Deci sion will be entered

under Rul e 155.




